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Time Content
1.30pm — 2pm Registration
2pm —2.10pm Welcome speeches

Institutional introductions

Mr. Phan Trong Dat — Acting Director of Vietham Mediation Centre (VMC) of
2.10pm —-2.30pm | VIAC

Mr. Chuan Wee Meng — CEO of Singapore International Mediation Centre
(SIMC)

Keynote speeches

= Facilitating settlements in International Arbitration
= Turning multi-million-dollar green energy/construction disputes into deals

Mr. George Lim SC — Chairman of Singapore International Mediation Centre
(SIMC)

Mr. Tony Nguyen — Deputy Director of Vietham Mediation Centre (VMC) of
VIAC

Ms. Hoang Nguyen Ha Quyen — Managing Partner of LNT & Partners, VMC’s
Listed Mediator

2.30pm — 3.30pm

Panel discussion

Moderator: Mr. Phan Trong Dat — Acting Director of Vietnam Mediation Centre
(VMC) of VIAC

Mr. George Lim SC — Chairman of Singapore International Mediation Centre

(SIMC)

3.30pm —4.10pm Mr. Chuan Wee Meng — CEO of Singapore International Mediation Centre
(SIMC)
Mr. Tony Nguyen — Deputy Director of Vietham Mediation Centre (VMC) of
VIAC

Ms. Hoang Nguyen Ha Quyen — Managing Partner of LNT & Partners, VMC’s
Listed Mediator

4.10pm — 4.40pm Q&A

4.40pm — 5pm Networking reception

5pm Closing
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Commercial Mediation

in Vietnam

CONTENT

Commercial Mediation in Vietnam

1
\J

2 Vietnom Mediation Centre (VMC)




1/17/2024

Vietnam
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1. COMMERCIAL MEDIATION

IN VIETNAM

3
COMMERCIAL MEDIATION IN VIETNAM VIAC vme i
Legal framework
et sy
NAM 2010
Commercial Law  Law on Protection  The Civil Code Lawon Lawon Chapter XXXIll, Decree No.
2005 of Consumer Law 2015 Investment Enterprises 2020 Civil Procedure 22/2077_/ND-CF on
Rights 2010 2020 Code 2015 commercial mediation
General laws Laws and sub-laws
on Commercial Mediation
4
4
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VINC vme i
COMMERCIAL MEDIATION IN VIETNAM et S

Demaond for mediation: In Vietnam, the demand of businesses for commerciol mediation is significont.”

are wiling to pay the

o are willing to o, mediation fee from 6,000,000

78 /° try mediation. 86 /° VND or less, 15% are willing to
pay 12, 000, 000 or more.

prefer the evaluative style of

would like to be mediation with the mediator

58°/o represented by a 790/o actively guiding the parties
lawyer in mediation compared to the supportive
session. mediation style

* The survey was conducted in 2015, according to VIAC's Overview report on commercial mediation in Vietnam: https.//www.iacvn/images/Resources/Legal-Research-and-
Study/200722 Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hog-giai-thuong-mai-tgi-Vietnam---6.2020 pdf 5

COMMERCIAL MEDIATION IN VIETNAM VINC vme:

Currently, Vietnam has:

Commercial
mediation centers

Arbitration centers
conducts mediation
activities

~



https://www.viac.vn/images/Resources/Legal-Research-and-Study/200722_Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hoa-giai-thuong-mai-tai-Vietnam---6.2020.pdf
https://www.viac.vn/images/Resources/Legal-Research-and-Study/200722_Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hoa-giai-thuong-mai-tai-Vietnam---6.2020.pdf
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Vi Vietnam
, \ Mediation
Centre

2. VIETNAM MEDIATION CENTRE (VMC)

VMC, a division of VIAC

VIETNAM MEDIATION CENTRE

A division of Vietnam International
Arbitration Centre (VIAC)

Established on
28" April 2018

under the auspices of
Vietnam's Ministry of Justice and
International Finance Corporation (IFC)

The mediation centre

in Vietnam

27 April 2018

25 May 2018

29 May 2018

01 July 2018

04 March 2019

23 May 2019

30 March 2021

Vietnam Mediation Center (VMC) was
established as a division of Vietnam
International Arbitration Centre (VIAC)
in accordance with Decision
No.279/QB-VIAC dated 27 April 2018 of
the President of VIAC

The 2018 VMC Mediation Rules was
issued

The Launching Ceremony of Vietnam
Mediation Centre (VMC) and the
official release of VMC Mediation Rules
2018 were held in Hanoi

The 2018 VMC Mediation Rules officially
came into effect

Ho Chi Minh City Branch of VMC was
established

The code of Professional Conduct and
Ethics for Mediators was adopted to
ensure impartiality and independence
of Mediators

Release of VIAC's online mediation
platform - MEDUP

VIAC

vmcC v,

Centre
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VMC, a division of VIAC VIAC

vmMC oo

The Lauching Ceremony of L& ra mat

VIETNAM MEDIATION CENTRE UNG TAM HOA GIAL VIET NAM

Ha N§I, raay 79 thir ot 2018

VMC's The Lauching Ceremony

v Vietnam
Mediation

Centre

9
Vl I‘\C vmc
DISPUTE RESOLUTION ACTIVITIES AT VMC (2018 - October2023)  VI/\L
Number of cases
filed & handled by
VMC
5 ‘
. o]
| g / It 3,
l | ZEH
Total value in dispute Types of dispute
ncluded by
BILLION (VND) ( voluntarily
MILLION (USD)
Me e ties D 10
10
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DISPUTE RESOLUTION ACTIVITIES AT VMC (2018 — October 2023)

Thailand
6,3%
India
6,3%
Switzerland
6,3%

Spain
6,3%

Hong Kong
6,3%

Japan
6,3%

Isle of Man
6,3%

Nationality of foreign parties participating in mediation at VMC

VIAC Vs i

South Korea

Singapore
12,5%
USA
12,5%

11
VIAC Ve
Mediators of VMC
4 ARLKAB OOl LARRL
oo B0 Al S K 21 KH B B P5 il 9 1 )
FAEALASRBEARRERE TN
bl e
e AREiEsK g 1.3
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VIAC vme

VMC RULES OF MEDIATION

The Mediation Rules of the Vietnom Mediation Centre - a
division of the Vietnam International Arbitration Centre shall Mediaﬁon
apply to resolve disputes through mediation at the Vietnam Rules

Mediation Centre.

VMC Code of Professional

conduct and ethics for mediators

The Code of Professional Conduct and Ethics for mediators

shall apply to mediators conducting mediation at Vietnam

Mediation Centre

Centre

VMC |,

In force as from 1 July 2018

13

VIAC vmsi

Signing MOU with SIMC - 30 August 2023

14
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VIAC vme i

PROMOTION AND TRAINING ACTIVITIES AT VMC

VIAC and IFC co-organized
03 mediator skill training

courses and 01 TOT course

15

VIAC vme i

PROMOTION AND TRAINING ACTIVITIES AT VMC

1 Organize training courses on
N/ commercial mediation for lowyers
and businesses;

2 Organize training closses, fostering
N/ scills for lawyers at the provinces'’
Bar Associations;

3  Organize mediation activities for
students: seminars, events and
competition on mediation in English

16
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PROMOTION AND TRAINING ACTIVITIES AT VMC

A series of online webinars on dispute resolution by mediation in Construction,
Banking and Finance, Sale of goods, M&A, etc. has opened a multi-dimensional,
practical forum and the opportunity to discuss with the speakers who are
reputoble experts with practical expertise and experience.

17

COMMERCIAL MEDIATION

Combination of Arbitration and Mediation

Med-Arb combo I Arb-Med-Arb Protocol I

Developed from arbitration
procedures at VIAC and
mediation procedures ot
VMC, VIAC and VMC have
built and introduced two
(02) new combined
services, including:

g T

18
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Thank You

VIETNAM MEDIATION CENTRE (VMC)

a division of Vietnam International Arbitration Centre (VIAC)

Add: No. 9 Dao Duy Anh Street, Dong Da District, Hanoi, Vietnam
Tel: 024 3 574 4001

Website: www.vmce.org.vn
Email:

10


http://www.vmc.org.vn/

AP SINGAPORE
INTERNATIONAL
MEDIATION CENTRE

Introduction to
Singapore International

CHUAN WEE MENG, CEO
SINGAPORE INTERNATIONAL MEDIATION CENTRE

Hanoi & Ho Chi Minh, Vietnam
January 17 &19, 2024

1/16/2024

Not-for-profit institution
specializing in mediation of
cross-border commercial
disputes

Launched in November 2014 by
Singapore's Chief Justice, Mr.
Sundaresh Menon and Minister
for Law, Mr. K Shanmugam, SC
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SIMC Services

Case Management

Training

o] |
Thought Leadership FESeil :

1. Case Management

=




1/16/2024

[ ]
SIMC Caseload on the Rise
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SIMC Case Management (since 2014)

Australia, 4.0%
UK, 4.3%

As of December 31, 2023
= Total cases to date: 369

= Total dispute value: US$16.3B \

= Dispute Value: US$200K-US$4B

Japan, 4.3% Mainland China,

23.6%

Hong Kong & Macau
SARs, 5.9%

= Average settlement rate: 72%

India, 12.1%

Malaysia, 9.3%

USA, 10.2%

Top 10 overseas users (2014-2023)

ol SNGAPORE
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Geographical Origin of Parties

Users From Over 50 Jurisdictions

Australia
Bahamas
Bahrain
Bangladesh
Barbados
Bermuda

British Virgin Islands
Brunei
Cambodia
Canada
Cayman Islands
China

Cyprus

Finland

France
Germany
Greece
Hong Kong SAR
Macau SAR
India
Indonesia
Iran

Ireland

Isle of Man
Israel

Italy
Japan

Korea

Laos

Liberia
Lithuania
Luxembourg
Malaysia
Maldives
Mauritius
Mongolia
Myanmar
Namibia
Netherlands
New Zealand
Norway

Pakistan

Philippines
Papua New Guinea
Russia
Singapore
Spain

St Kitts & Nevis
Sweden
Switzerland
Taiwan
Thailand

UAE

UK

USA

2. Training

- cickPORE
INTERKATIGHA
MEDIATION CENTRE
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2023 Programmes

2023 Programmes

April — India: Specialist Mediators' Workshop (SMW)

May — Japan: SMW

June — Pakistan: Business Development Workshop

July = Philippines: Accredited Mediators’ Workshop for ADB
August — Costa Rica: SMW

August — Pakistan: ADR Development Strategy Exchange

alliMd@e H

X

September — Jamaica: SMW
October — South Korea: SMW
October - Singapore: SMW
November — PRC: SMW

December — Sri Lanka: Accredited Mediators’ Workshop

& &
9,

10
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2024 Tentative Programmes

1A

s

January— Pakistan: Accredited Mediators’ Workshop (AMW) + Train the Trainer
March or June — Sri Lanka (Colombo): Mediation Advocacy Programme (MAP)
April or May — China (Shanghai): Specialist Mediators’ Workshop (SMW)

May — Pakistan: AMW

May or July — Singapore Advanced Specialist Mediators' Workshop

July — Singapore: MAP

:.:f: October — South Korea: MAP
October — Pakistan: AMW
. Vi
11
[ J [ ] [ ]
3. Promoting Mediation
- Vi
12
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North America
USA

57 faesiond

‘I countries have
ratified/approved/
acceded

Aceurste s of 27 Hewermiser 2023

B COUNTRIES THAT HAVE SIGNED
H COUNTRIES THAT HAVE RATIFIED/APPROVED/ACCEDED' e CONVENTION

A  ON MEDIATION

Latin America &
Caribbean
Brazil
Chile
Colombia
Ecuador
Grenada
Haiti
Honduras
Jamaica
Paraguay
Uruguay
Venezuela

SINGAPORE

Europe

Armenia

Belarus

Georgia
Montenegro
North Macedonia
Serbia

Ukraine

United Kingdom

Middle East
Afghanistan
Iran
Israel

Africa Jordan

Benin Qatar

Chad Saudi Arabia

Congo

DR Congo

Eswatini

Gabon

Ghana

Guinea-Bissau

Mauritius

Nigeria

Rwanda

Sierra Leone

Uganda

Asia

Brunei
China

India

Japan
Kazakhstan
Laos
Malaysia
Maldives
Philippines
Singapore
South Korea
Sri Lanka
Timor-Leste
Tiirkiye

Oceania
Australia
Fiji

Palau
Samoa

INTERMATICN
MEDIATION CENTRE

4" SINGAPDRE

13

MOU with Vietnam Mediation Centre on Aug 30, 2023

- cickPORE
INTERKATIGHA
MEDIATION CENTRE

14
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Recent Collaborations with Other Countries

¢

(!

Marj2023, Xiamenaly 7 International
Mediation Summit by China Council for.the
Promation of Trade (CCPIT

Mar 2023, Riyadh | International
Conference of Justice

Julyj2023, Japan | ASEAN-Japan Special
Meeting of Justice Ministers

ilAnc ]

14 o

Apr 2023, Hyderabad | ndia Mediation
Day, IAMC

INTERNATICNAL
MEDIATION CENTRE

1 SINGAPDRE

15

4. Thought Leadership

- cickPORE
INTERKATIGNAL
MEDIATION CENTRE

16
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Thought Leadership

o : R FrErErErEEEEE R R R OEOFE O,

* In collaboration with Brazilian prrrrrrsiiill
/) AR 4 rreror rrrr

Frrrrrrerrrrerrrcrc-r

Centre for Arbitration and

Mediation: A ﬁﬁADMR

— Publication of ADR Journal

— Contributors from all over Asia 09
v rr
V7 FRE—— FORUM
rrr

oA siNGHPORE
INTERNATIONAL
17 MEDIATION CENTRE

17
Thought Leadership
P ‘-
P Y
"
Siddharth Jha, Sae Youn Kim, Yoshihiro Takatori (Yoshi),
Carina Lim Joonhak Choi James Claxton .
I ,
| Al #
- -
Alexandra Gerungan, Warathorn Chau Huy Quang, Dhara Wijayatilake
Claudio Shallaby Adre, Wongsawangsiri Cao Dang Duy
Fahmi Shahab, . / ,' ic? .
Raymond Lee ’ ) . - )
L ﬁ g \ - .
A e
. ~ N
18



A SINGAPORE
INTERNATIONAL
MEDIATION CENTRE

Model clauses, protocols, case
studies: www.simc.com.sg

1/16/2024

10


http://www.simc.com.sg/

MEDIATION

The Next
Game

Changer

George Lim SC

Chairman

Singapore International Mediation Centre
January 2024

Vietnam

‘V’

Growth in Use
of Mediation
Internationally

1/16/2024

y
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SIMC China Specialist Mediators Workshop, Shenzhen (Nov 2023)  Visit by China's former Chief Justice Zhou Qiang (Sept 2018)

b = e
ﬂﬁﬂﬂ.’ IERCEPITRANRBRANMAMAKLM

Topic 2:New Developments of Dispute Resolution on Trade and Investment in RCEP Member Countries

santan AN W1

Chusamertieng Dotk Khubet M-‘-r MATTHANA MOOKIAN

s By Bl sighals)

—_lé'—\\ Oap* I, 77 5 g8 1

SIMC China Specialist Mediators Workshop, Shanghai (June 2018) 7th CCPIT International Mediation Summit, Xiamen (Mar 2023)

_— South Korea

SIMC Korea Specialist Mediators UNCITRAL Model Provisions on Mediation
Empanelment Ceremony & : for International Investment Disputes

Provision 5
Settlement agreement

Korea Specialist Mediator Empanelment Ceremony at  UNCITRAL/KMOJ Seminar in Seoul (Nov 2023)
Seoul ADR Festival 2023
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SIMC Japan Specialist Mediators Empanelment Seminar at Asean-Japan Special Meeting of Justice
Ceremony (July 2023) Ministers (July 2023)

India

India Specialist
Mediators Training &
Empanelment Ceremony
(Apr 2023)

International Arbitration & Mediation Centre (IAMC) Seminar at Khaitan & Co. (Apr 2023)
India Mediation Day 2023
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Maldives,
Sri Lanka
&

Maldives (Aug 2022) Maldives (Aug 2022) Pakistan seminar in Malaysia (Aug 2023)

- — e e @8 LATAM,
e bty DNRESTEETES  Cqribbean

A
\'\,{";r'":rii:ll :
SV IITEE £ e &

| T B West Indies

Jamaica (Sept 2023)

&
a5 )
]

RERRes

Costa Rica (Feb 2023) Costa Rica (Feb 2023) Bahamas (Jan 2023) .
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SIMC Caseload on the Rise

Number of Cases Filed

100

90

80

70

60

50

2014-15 2016 2017 2018 2019 2020 2021 2022 2023
Year

10
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Fuel Cell Dispute
between US-
Korean Parties

Billion-dollar dispute between US
fuel cell manufacturer and South
Korea’s largest private energy
producer

Five arbitrations (London, Seoul and
Singapore) and two litigations (US),
settled after a four-day mediation
with subsequent discussions

US-Korean fuel cell dispute settles &#GAR:-

Jack Ballantyne

06 January 2€

The dispute concerned South Korea's growing mar} ell facilities (Credit: fuelcellenergy.com)

A US fuel cell manufacturer has settled a billion-dollar technology dispute
with South Korea's largest private energy producer that had been playing out
in five ICC arbitrations, following a successful mediation.

Connecticut-based FuelCell Energy announced on 27 December that it has
entered into a settlement agreement with Korea's POSCO Energy and a
subsidiary. The agreement has been published in a stock exchange filing.

The settlement brings to an end three ICC claims filed by POSCO and two

brought by FCE, in which claims and counterclaims had exceeded US$1
billion.

Source: https: review.co 1ts/us-korean-fuel-cell-dispute-settles

11

INVESTOR STATE DISPUTE SE



https://globalarbitrationreview.com/settlements/us-korean-fuel-cell-dispute-settles?utm_source=US-Korean%2Bfuel%2Bcell%2Bdispute%2Bsettles&utm_medium=email&utm_campaign=GAR%2BAlerts

1/16/2024

For more case studies: https://simc.com.sg/case-reports

13

16:00

. No circulation without express permission of SIMC.
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SIMC's largest dispute to date: US$4B

iate?

’__g Court backlogs around the world
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Has become time-
consuming and expensive

May not be suitable for multi-
party, multi-jurisdictional
cases, e.g. climate change/
environmental disputes
affecting many stakeholders

17
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PART OF

SINGAPORE
CONVENTION
WEEK

INTERNATIONAL

SIMC Signature Event at Singapore Convention Week 2023 V(-

MEDIATION CENTRE

LT

NCs For M;Dl;n

ON

https://simc.com.sg/blog/2023/08/31/forty-two-mncs-and-industry-associations-declare-support-for-mediation-in-cross-border-

disputes-as-global-movement-for-mediation-gains-momentum/

19
° ° o @ SINGAPORE
SIMC Signature Event at Singapore Convention Week 2023 ¥ -
ASSOCIATIONS COMPANIES “
» Association of Corporate Counsel Accenture Mahindra & Mahindra
Singapore Chapter Aditya Birla Group Marina Bay Sands afl
Aquila Capital Meta
» IPREX - Aleading global CapitaLand Investment Microsoft ||
communications and PR network DBS Mitsubishi HC Capital Asia
with over 1,100 professionals, Egon Zehnder Nestle Singapore -
spanning across 100 markets Firmenich OoCBC —
worldwide FuelCell Energy PSA Corporation P
Grab Reliance Investment
» Singapore Corporate Counsel Hankyu Hanshin Express Robert Bosch s
Association Huawei Samsung C&T Corporation
IBM Siemens ’
» Singapore Business Federation Jardine Cycle & Carriage Sojitz Asia
Johnson Controls Spencer Stuart
Jones Lang LaSalle Splunk -
KONE Surbana Jurong
Kyndryl Tata Sons
Lazada uoB
LinkedIn Zuellig Pharma =
20

10


https://simc.com.sg/blog/2023/08/31/forty-two-mncs-and-industry-associations-declare-support-for-mediation-in-cross-border-disputes-as-global-movement-for-mediation-gains-momentum/
https://simc.com.sg/blog/2023/08/31/forty-two-mncs-and-industry-associations-declare-support-for-mediation-in-cross-border-disputes-as-global-movement-for-mediation-gains-momentum/

1/16/2024

A very Asian
resolving =
disputes

21

Arbitration Mediation Litigation

© SIMC 2024. No circulation without express permission of S\Mgz

11
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/ SINGAPORE
o CONVENTION

L )y ON MEDIATION

www.singaporeconvention.org

23
If you are a party to a contract, would you
not want it to be enforceable?
Arbitral Award New York Convention (1958)
S 7
& [
International Mediated
Settlement Agreement
24

12
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M  SURVEY (2014)

International Mediation Institute

Would you be more likely t
mediate a dispute with ap
from another country if
knew that country rati
UN Convention o
Enforcement of
Settlements
consequently a

25N
1out express permission of SIMC.

25

Working Group |l
on Conciliation at the
United Nations

26

13


https://www.imimediation.org/wp-content/uploads/2018/06/IMI-UN-Convention-on-Enforcement-Survey-Summary-final-27.11.14.pdf

1/16/2024

United Nations Convention on International
Settlement Agreements Resulting from Mediation

Resolution adopted by the General
Assembly on 20 December 2018

n the report of the Sixth Committee (A/73/496)]

73/198. United Nations Convention on International
Settlement Agreements Resulting from Mediation

28

14
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SINGAPORE
CONVENTION
ON MEDIATION

SINGAPORE CONVENTION SIGNING CEREMONY

7 AUGUST 2019
S
T Yt x
( -

8 &

) *

Singapore Convention on Mediation — Opened for signature on 7 August

2019 and thereafter at the UN headquarters in New York

(Record number of 46 first-day signatories)

oA siNGHPORE
2 [
29
Bl COUNTRIES THAT HAVE SIGNED SINGAPORE
1 o, CONVENTION
B COUNTRIES THAT HAVE RATIFIED/APPROVED/ACCEDED { Y on mepiaTion
Europe
Armenia
Belarus Asia
Georgia Brunei
Montenegro chi
North Macedonia Inc;?aa
Serbia Japan
Ukraine
United Kingdom E‘:: Khstan
North America Malaysia
USA Middle East Maldives
Afghanistan Philippines
Iran | Singapore
Isrdg South Korea
Africa igrdan Sri Lanka
Latin America & Benin Qatar Timor-Leste
57 countries Caribbean Chad Saudi Arabia Tiirkiye
have signed Brazil Congo .
Chile DR Congo Oceania
1 countries have Colombia Eswatini Au stralia
ratified/approved/ Ecuador Gabon Fiji
acceded Grenada Ghana Palau
Haiti Guinea-Bissau Samoa
ccurste s of 27 Nvriber 2023 Honduras Mauritius
Jamaica Nigeria
Paraguay Rwanda
Uruguay Sierra Leone
Venezuela Uganda
-l SINGAPORE
TERRATION AL

30

15
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World's major economies are signatories

FIVE of the world’s six largest
economies have signed the

US$25.5T : 5
25 4% Singapore Convention or

enacted legislation to effect it.
~58%

share of the global GDP, totaling

Convention signatories include
US$18.1T Vietnam's top 4 trading partners:

XL China (#1), US (#2), South Korea
USD$58.33T (#3), and Japan (#4).

US$4.2T/4.2%

0
US$4.08T/4.07 A’- “Germany is not a signatory of the Convention as the European Union has yet to sign.

Ml,,
l’

Sources: Statista, IMF (2022)

31

 Singapore is Vietham’s largest
foreign investor* (US$6.46B/23.3%
Vietnam’s total foreign capital
investments in 2022)

« Vietnam is Singapore’s 11t largest
trading partner in 2022**

*Singapore Department of Statistics (April 2023)
** Singapore Ministry of Trade & Industry

16
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SINGAPORE
INTERNATIONAL
MEDIATION CENTRE

Model clauses, protocols, case studies:

WW.Simc.com.sq
Y o o
) Singapore-internatio
on-centre (SIMC).

© SIMC 2024, No circulation without express permission of SIMC.
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1/7/22, 6:59 AM Global Arbitration Review - US-Korean fuel cell dispute settles

US-Korean fuel cell dispute settles

Jack Ballantyne
06 January 2022

The dispute concerned South Korea's growing market for fuel cell facilities (Credit: fuelcellenergy.com)

A US fuel cell manufacturer has settled a billion-dollar technology dispute

with South Korea's largest private energy producer that had been playing out
in five ICC arbitrations, following a successful mediation.

Connecticut-based FuelCell Energy announced on 27 December that it has
entered into a settlement agreement with Korea's POSCO Energy and a
subsidiary. The agreement has been published in a stock exchange filing.

The settlement brings to an end three ICC claims filed by POSCO and two

brought by FCE, in which claims and counterclaims had exceeded US$1
billion.

Korean counsel appeared in all five cases, POSCO using Kim & Chang and
FuelCell retaining Shin & Kim. In the two cases in which it was claimant, FCE
also retained Wiley Rein in Washington, DC; while POSCO used Arnold &
Porter in Seoul, San Francisco, Washington, DC and Shanghai.

The dispute arose from a series of technology transfer and licensing
agreements signed between 2007 and 2012 that gave POSCO exclusive rights
to manufacture and sell FuelCell's proprietary “SureSource” fuel cell
technology in Asia. The fuel cells convert by-products into electricity without
harmful emissions and are used in renewable power plants.

https://globalarbitrationreview.com/settlements/us-korean-fuel-cell-dispute-settles 7utm_source=US-Korean%2Bfuel %2Bcell %2Bdispute %2Bsettles&utm_medium=email&utm_campaign=GAR%2B Alerts 1/5


https://d18rn0p25nwr6d.cloudfront.net/CIK-0000886128/8905af08-615e-465e-8f06-ebdeabf4f5e9.pdf
https://globalarbitrationreview.com/authors/jack-ballantyne
https://globalarbitrationreview.com/

1/7/22, 6:59 AM Global Arbitration Review - US-Korean fuel cell dispute settles

FuelCell accused POSCO of breaching their licence agreements by spinning
off its fuel cell business into subsidiary Korean Fuel Cell (KFC) in 2019. The
following year, POSCO launched three ICC arbitrations seeking a combined
US$3.3 million for breach of warranty over alleged defects at its facility in
Pohang on South Korea's east coast. It also obtained provisional attachments
against FuelCell revenues in the Korean courts.

Three different tribunals were formed to hear those ICC cases, which were
seated in Singapore and Seoul. POSCO appointed chiann Bao Of Arbitration
Chambers as arbitrator in all three cases.

The first panel was chaired by Anneliese Day Qc Of Fountain Court and featured
Peter Rees QC Of 39 Essex Chambers; the second was chaired by philippa charles Of
Stewarts Law and included Canadian craig chiasson Of Borden Ladner Gervais;
and the third featured panTan as president and ekwan Rhow Of LOs Angeles firm
Bird Marella as co-arbitrator.

Later in 2020, FuelCell said it terminated the licence agreements and filed two
further ICC arbitrations, seeking US$200 million from POSCO and KFC. It
sought a declaration that POSCO's licence to market its products in Asia was
void. The US company said it retained outside counsel on a contingency basis
and that counsel entered into an agreement with a litigation finance provider
to fund the arbitration.

POSCO filed counterclaims in both those cases exceeding US$880 million,
alleging that FuelCell had misrepresented the capabilities of its technology to
iInduce it to enter the licence agreements and had failed to turn over know-
how sufficient for the Korean company to operate its business. It also sought
a declaration that the licence agreement remained in effect.

Two tribunals were formed to hear those claims. One panel was seated in
Singapore and consisted of Albert Jan van den Berg as chair, US judge Rosemary Barkett
of the Iran-US Claims Tribunal as FuelCell's appointee and puncan Matthews Qc Of
Twenty Essex, appointed by POSCO.

James castello Of King & Spalding chaired the final panel, seated in London, which
also included Barkett and aulian Lew @c Of Twenty Essex as POSCO’s nominee.

POSCO also sued FuelCell in the Southern District of New York for more than
US$1 million but the case was summarily dismissed. The Delaware Chancery
Court also denied a statutory demand by POSCO to inspect FuelCell's books
and records.

The parties' settlement follows a Singapore International Mediation Centre
process conducted by mediator George Lim sc.

FuelCell says POSCO agreed to dismiss its claims with prejudice and that all
disputes affecting market access are finally settled.
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The company says the settlement agreement “confirms its exclusivity” to sell
its own technology throughout Asia. The licence agreements have been
amended rather than terminated, and POSCO will retain the right to service
existing companies.

The US company will withdraw its objection to POSCO's spin-off and the
settlement also contemplates KFC ordering 22 additional SureSource
modules from FuelCell worth a total of US$66 million.

Jason Few, president of FuelCell, says: “We are extremely pleased to have
reached a favourable agreement with POSCO which confirms our access to
the Asian market.” He says it also clears the way for FuelCell to resume
supporting “the growing energy transition within South Korea as well as the
broader Asian marketplace.”

Gregory Williams Of Wiley Rein, counsel to FuelCell, says: “We are glad that FuelCell
Energy was able to confirm its exclusive rights to the critical Korean and wider
Asian markets moving forward.”

The Korean company said in a statement: “POSCO is pleased that the parties
were able through mediation to reach an amicable settlement and achieve a
mutually beneficial outcome.”

In the first arbitration (seated g Singa PO re)

Tribunal
e Anneliese Day QC (UK) (chair)
o Peter Rees QC (UK) (appointed by FCE)

e Chiann Bao (US) (appointed by POSCO)

In the second arbitration (seated IN Singa PO re)

Tribunal
o Philippa Charles (Ireland) (chair)
e Craig Chiasson (Canada) (appointed by FCE)

e Chiann Bao (US) (appointed by POSCO)

In the third arbitration (seated N SGOU')

Tribunal

o Dan Tan (Singapore) (chair)

« Ekwan Rhow (US) (appointed by FCE)

e Chiann Bao (US) (appointed by POSCO)
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Counsel to POSCO

e Kim & Chang

Saeyoun Kim, Sungjean Seo, Joel Richardson, Seokchun Yun d Nnd HyeSung Kim, Theodore Weisman a nd
Kang Kim iN Seoul

FCE Counsel

e Shin & Kim

Partners Jae Min Jeon aNd Youngwon Yoon and senior foreign attorney Rrockey Yoo,
foreign attorney zihyuk song, associate 3a Young Kim, aNd Kimberly Kim iN Seoul

In the fourth arbitration (seated N Singapore)

Tribunal
o Albert Jan van den Berg (the Netherlands) (chair)
 Rosemary Barkett (US-Iran) (appointed by FCE)

o Duncan Matthews QC (UK) (appointed by POSCO)

In the fifth arbitration (S€ated in London)

Tribunal
« James Castello (French) (chair)
« Rosemary Barkett (US-Iran) (appointed by FCE)

e Julian Lew QC (UK) (appointed by POSCO)

Counsel to FuelCell Energy.

» Wiley Rein

Partners creg Williams, Tatiana Sainati, Mark Sweet, of counsels Joshua simmons aNd Enbar
Toledano, aNd associate Lukman Azeez iIN Washington, DC

e Shin & Kim

Partners Jae Min Jeon aNd Youngwon Yoon and senior foreign attorney Rockey Yoo iN
Seoul

Counsel to POSCO

e Arnold & Porter

Partner Maria chedid iN San Francisco, associate Katelyn Horne IN Washington, DC,
partner
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Anton Ware aNd associate Tereza Gao iIN Shanghai and partners James Lee aNd Junhee Kim
In Seoul

 Kim & Chang

Saeyoun Kim, Sungjean Seo, Joel Richardson, Seokchun Yun d Nnd HyeSung Kim, Theodore Weisman d nd
Kang Kim iN Seoul
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Turning million-dollar disputes into DEALS
A Vietnamese practical reflection ‘

Tony N
Founder of EP Legal
Dty Director of VMC

1/17/2024

VMC'’s combo [mediation/arbitration] package

Developed from arbitration proceedings at VIAC and mediation processes at
VMC, VIAC and VMC have developed and introduced two (02) new combined
services, including:

Med - Arb ) Arb —Med - Arb )
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VMC’s combo [mediation/arbitration] package

The Med — Arb combo:

Submit

Unsuccessful  Request for
mediation Arbitration

Vs VIAC

fai ; q Arbitration
Mediation at VMC Arbitration at VIAC Refund
(if possible)

15%
o Mediation Refund

VMC’s combo [mediation/arbitration] package

The Arb — Med — Arb combo:
Case 01: The parties request Arb-Med-Arb at the point of Request for Arbitration

02 days 60 days

Request for
Arbitration

<< Notice

<< Notice

Notice>>
Notice >>

Partly-

Unsucf:e§sful successful

e 3 bitra Adjourn arbitral
A - Cons Arbitra
VI’ \C - Tl e ac : ns to reserv proceedings © © ©
y Continue Recognition Stay of

proceedings atVIAC dispute

Successful
!

e+ CEDCEECCIEDES -

° q for C e Termination
Mediation of mediation of mediation
60 days 02 days
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VMC'’s combo [mediation/arbitration] package ‘

Case 02: The parties request Arb-Med-Arb after the date of Request for
Arbitration and before the Tribunal’s constitution

02 days 60 days

A C - Constitute the Arbitral Tribunal Adjourn a{bilral ° ° °
VII A\ - Take necessary actions to reserve procedural rights proceedings
)
]

' Continue Recognition at Stay of
777777777777777777777777777777777777777777777777777777 proceedings VIAC dispute

Request for e
Arbitration

Notice >>

<< Notice
Notice >>

Partly-
n; ful ful
Unsuccessful et Successful

mediation b mediation
mediation

e CEDCGECCTIEES - -
U

Request for Commencement of ° Termination
Mediation mediation of mediation
60 days 02 days

2. VMC'’s case studies ‘
| caser

2019: An energy dispute over a Fire-coaled Power Plant construction Project:

* Project commenced in 2015, construction was delayed by the contractor

* Since June 2017, under Vietnamese new rules no financing can be secured for
fire-coaled power plants = contractor is not paid and eventually terminated the
contract

» Parties went to arbitration, employer claimed that by 2050 Vietham committed to
net zero, so they delay by the contractor but short the lifespan of the project and
caused it to have become almost not feasible.

* The contractor blamed the delay for the third parties and the employer

» The patrties held settlement discussions but failed.

= What if mediation had been initiated at early stage?
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2. VMC'’s case studies

2020: An M&A dispute

A Korean investor decided to purchase 50% shares in a Vietnamese start-up after a
quick due diligence process.

One of the terms of the SPA impose ESG disclosure by the seller

Only after the take-over of the business, the buyer found out that the seller violated a
number of employment regulations, including wrongfully declaring and paying social &
health insurance contributions, the buyer sought to force buy-back shares.

The buyer refused to buy back and said they used the proceeds for other investment
and could not return the price.

The buyer successfully obtained an arbitral award against the seller, but it was set aside
by the court (for various reasons).

=>» Settlement negotiation/mediation was suggested by the claimant’s counsel on the basis
that the shares still have value with the company’s on-going operation.

7
’
From VMC'’s
ommon features of VMC mediation cases
Long period of disputes; parties' ¥
obligations are intertwined; involving
more than 02 parties
=>» Determining merits for both parties
would be time-consuming and cg
A'want of continuing cooperative
relationship after the dispute is
resolved.
8
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From VMC’s mediation

cases

Mediation Agreements
only made after a
dispute arises, with the
support of lawyers and
VMC'’s Secretariat.

Positive:
The parties get closer and easier
to settle

Challenges:

Much depends on the efforts of
the Lawyer, the experience and
professionalism of the BTK.

From VMC’s mediation cases

Flexible
Mediation styles

= A mix of “Evaluative” and
"facilitative"
Dependence on the participation
of lawyers in mediation process &
skills of the involved parties.

10
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From VMC’s mediation cases

In almost all VMC

cases, the mediator

is jointly appointed “industry knowledge

by the parties o i )
¢ credibility/senority of Mediator

in the community.

4. Vietham mediation outlook

The emergence of green energy and ESG

((F\\J’\RONME/‘V‘&I SOCIAL COVERNAN .

= N \& Business
= Climate \ i’é}‘
&Jﬂ change % & an?igﬁtr;!an

.+, Leadership and

corporate A<l
%ﬂgovemance A0l

/ Energy

; | Heal(fhtand Privacy and data Data Executive
and natura P : 5 safety % B == remuneration
st Biodiversity '\ protection governance
N 2 AN How a company is
-O- et |\ [Empl t How a company i
,O\ A company’s impact 2 r;g:g;:;: manages its B3 Binanéial _ governed by the Ethics and
g on the natural Q Q relationships with Consumer e internal policies and culture
environment and cireular. | employees, protection p || procedures created ||
| Water the energy and ecoln:m '/ customers, to make effective
scarcity resources it uses to waqey | \Diversity and communities and Briberyand | decisions for the M
operate / inclusio society in general sanctions wider good of the ff Shareholder
Q -'Pr\ &’) Supply chain company management,
\ 2> 4’5 Q) P management h&
\ Pollution ) < Native title and Speak up and Risk and
§ Sensitive cultural heritage 4 whistle-blowing li
control [o) sites Responsible compliance
3 lending G@y frameworks
[Py 3

Concept and significance of ESG
Source: Vietnam Institute of Directors
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4. Vietham mediation outlook

The emergence of green energy and ESG
Vietnam has actively improved the regulatory framework towards ESG:

Vietnam's commitments to tackle climate change

The national green
growth strategy for the
2021-30 period with a

vision by 2050

The national strategy
on climate change for
2050

1/17/2024

The national strategy
on climate change for
2050

Decree No.
06/2022/ND-CP on
greenhouse gas
emission and ozone
layer production

0 Have some ESG
6 6 /O programme in place
O Possess clear
2 4 A) governing structure
3 5 () Have active Board
O involvement on
ESG matters

2 8 Cy Have strong ESG
O risk metrics to

monitor progress

“

4. Vietham mediation outlook

The emergence of green energy and ESG

Lack understanding
of data required
for reporting

1%

Have none or very
limited ESG reporting

70%

Use external parties
to validate their

36%
ESG disclosures

b Disputes are to arise!

Vietnam ESG Readiness Report
2022: From ambition to impact

Source:

14



4. Vietham mediation outlook

The emergence of green energy and ESG

ESG

l requirements ‘

1/17/2024

4. Vietham mediation outlook

e The rise of Al, digital assets and technology

- IMETAVERSE! . &

~ 7

K
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4. Vietham mediation outlook

e A vibrant Vietnam’s economy with integrated mediation culture

Vibrant Vietnam

Forging the Foundation of a High

1/17/2024

5. Recommended approaches

Efforts to create a transparent & professional
mediation market

Mediation services that absorb the
international trends, standards and
suitable for the Vietnamese culture

e Culture of transactional, future-oriented
approach in commercial mediation practice

18
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NGNS -

hanksyou for
your: attention!
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LN I INNOVATIVE LEGAL SOLUTIONS
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International Dispute Resolution in the Post-Pandemic
Context: Trends and Challenges

Hoang Nguyen Ha Quyen
Jan 2024, 19
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Engineer

Project
Manager

CONSTRUCTION
PROJECT

Subcontractors

INNOVATIVE LEGAL SOLUTIONS

each with their own interests and perspectives

LNT

&PARTNERS

What Mediators do

Facilitate
Communication:
facilitate effective
and respectful
communication,
helps parties
express viewpoints,
concerns, and
needs.

Identify Common
Ground and
Interests: finds
common and shared
interests, avoid
differing positions,
leadss the
conversation
towards constructive
solutions.

Explore Options:
brainstorm possible
solutions, foster a
creative and open
environment for
discussion, help
parties think outside
the box and
consider different
angles.

INNOVATIVE LEGAL SOLUTIONS

Negotiate and
Solve Problem:
assists the parties in
negotiating, help
them to wejgh the
pros and cons of
various options,
guide the process

Maintain
Neutrality: does
not take sides or
make decisions for
the parties but
facilitates the
process.
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Benefits of Mediation

Time and Cost
Efficiency

Impartiality

Maintaining
Relationships Mediator is impartial
facilitator, ensuring that

each party's voice is

enables a more rapid

(current and future resolution, allowing
collaboration) projects to proceed with

' ‘ gedidonelienectess ' ‘ minimal disruption.
Centiceniaity Customized Solutions

Confidential process,
allows parties to be
open and honest
without fear of public

disclosure.

creative, tailored
solutions that are not
bound by the strict rules
of a courtroom.

LNT INNOVATIVE LEGAL SOLUTIONS

&PARTNERS

CASE STUDY 1

Project: Construction of complex buildings (7 blocks of apartments and commercial center)
Developer: United Kingdom Corporation

Contractor: Korean Corporation, one of the largest Chaebol in Korea

Consultant: Australian Corporation

ISSUES: the amount of reinforcement
- Rebar ratio is 165kg/m3 instead of proposed 130kg/m3
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CASE STUDY 1

Contractor:

- Refuse to pay

- Claims: 38 billion dong as compensation “reinforcement estimate is greater than the design target

reinforcement quantities”

- Submitted claims to the Court.

Consultant’s Response:

< Design changes, Slab changes, Shear wall, and core wall changes, redesign of the ground floor, shophouse
changes, increase water depth of the swimming pool.

< Should review through each of the stages of superstructure completion or reinforcement shop drawings
before construction.

< Willing to clarify the source of reinforcement additions.

< Request for payment of outstanding amount.
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CASE STUDY 2

Project: Public transportation project
Contractor: Japan Corporation
Employer: People Committees of a province in Vietnam (“Authority”)

ISSUES: Price Adjustment due to Fluctuation

LNT

&PARTNERS

CASE STUDY 2 e by

Contractor

!

Reguest amendment of the

MNegatiations Contract (requires addendum
and Employer approval)

‘ Employerdoes not approve
Contractor approaches Engineer
under Clause 67.1,

Unier Clause 70,4 the Engineer may
replacetheindexbyamore

appropriate one

Engineer replacesthe source of Engineer refusesto

index (requires addendum and replacethe source of

Employerapproval ) index

| ¥ s

Employer does not approve Arbitration Termination of the
Cantract
Arbitration Termination of the
Cantract
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CASE STUDY 2

% Clause 70 of Contract: adjust Contract Price (increase or decrease) if there is fluctuation in the
costs of major components of the Unit Price.

< If an index is not adequate, it may be replaced by the Engineer.

« The Claimant requested replace price indices for steel, sand, stone, and concrete products by the
General Statistic Office, Hanoi, Vietnam, with the “"GSO Specific Indices”, and later on
changed to Proxy” indices issued by the Department of Construction of the province where the

project is located.

LNT

&PARTNERS

CASE STUDY 2
ICC Arbitration

Respondent challenges jurisdiction of the Tribunal

®,
L X4

®,
L X4

Several hearings

*,

% Thousand of exchanged communications

oo

» 15 expert witnesses attended hearings

oo

» 3 years

X3

8

After the final hearing, the parties decided to negotiate

X3

8

Both side have withdrawn their claims

oo

» Respondent paid 25 million USD instead of 150 million USD claims
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CASE STUDY 3
VMC Mediation

+ Dispute between a Corporation vs sole proprietorship
+ During Covid-19 lock-down

LNT INNOVATIVE LEGAL SOLUTIONS

&PARTNERS

CASE STUDY 3

Group decisions Manage expectation  Sole decisions
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CASE STUDY 3

« Key personnel left/resigned long before

«» No documents related to the claim amount of more than $1.1 million

&

Documents are left in

many departments, and

the chief accountant
has retired

could be found, and no one knew clearly why this amount was there. was missing

—

< B's Director allows only 15 minutes to discuss.

% Party B requests the mediation location must be in Dalat City

% Request payment of $3.3 million, which is the amount B has invested in

the hotel. While A is currently proposing 40%.

< At the second discussion with the Assistant to Director, in addition to

the dispute related to $3.3 million, the Assistant further requests the

return of $1.05 million and a number of other small payments

confirmed by both parties at a total of $1.1 million.

— a lot of information

LNT

&PARTNERS

CASE STUDY 3

A agrees to waive the requirement for the
mediation location in HCM City and confirms
that five (05) relevant departments will
attend the online mediation via the Zoom
platform, under the direction of the Deputy
General Director.

INNOVATIVE LEGAL SOLUTIONS

B agrees to waive the requirement for the
mediation location in Da Lat City and proposes
to appoint one (01) Assistant Director will
attend the online mediation via the Zoom
platform, under the authorization letter.

B's Director is too busy, finding ways to pay
salaries in the context that the entire hotel
system is still closed.
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CASE STUDY 3

INNOVATIVE LEGAL SOLUTIONS

According to A's internal procedures, all
draft agreements need to be reviewed by
five (05) relevant departments before
being submitted to Director for decision.

B does not have any lawyers or legal
adviser due to facing many economic
difficulties.

B's Director is very hot-tempered and can
ask his Assistant to stop the mediation at
any time if he feels offended or is being
oppressed by A taking advantage of the
position of a corporation.

LNT

&PARTNERS

CASE STUDY 3

A only accepts payment after
receiving the hotel handover

INNOVATIVE LEGAL SOLUTIONS

B requires to receive money
before handing over the hotel
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Thank you
for your attention!

Partner Hoang Nguyen Ha Quyen

Quyen.Hoang@LNTpartners.com

Ho Chi Minh City Head Office Hanoi Office

Unit 3, Level 21, Bitexco Financial Tower Level 12, Pacific Place
No. 02 Hai Trieu Street, District 1 No 81B Ly Thuong Kiet,
Ho Chi Minh City, VIETNAM Hoan Kiem District,
Tel: +84 8 3821 2357 Hanoi, VIETNAM

Fax: +84 8 39103733 Tel: +84 4 3824 8522

Fax: +84 4 3824 8580
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