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COMMERCIAL MEDIATION - AN EFFECTIVE DISPUTE RESOLUTION OPTION:

TOWARDS INTERNATIONAL INTREGRATION
Hanoi, Vietnam | 11 May 2023

HOA GIAI THUONG MAI - PHUONG THU'C GIAI QUYET TRANH CHAP HIEU QUA:

HU'O'NG TO'I HOI NHAP QUOC TE
Ha Néi | Ngay 11 thdng 05 ndm 2023

Time/Thoi gian Content/Chuong trinh
07:30 - 08:00 Registration/Han tiép dai biéu
08:00 — 08:15 Opening Statement /Phdt biéu khai mac

Session 1: Current context of commercial mediation in Vietnam and international practical experience

Phién 1: Birc tranh hoa gidi thwong mai tai Viét Nam va kinh nghiém thuec tién tai nwd'c ngodi

08:15-09:45

Practice of dispute resolution through mediation at VMC

Thuee tién tir cde vu hoa gidi tai Trung tdm Hoa gidi Viét Nam

Mr. Nguyen Trung Nam | Founder of EP Legal, VIAC’s Listed Arbitrator, Deputy Director
of VMC

LS. Nguyén Trung Nam | Ludt sv sdng lap Céng ty Ludt EP Legal, Trong tai vién VIAC,
Phé Gidm déc VMC

Impact of accession to the Singapore Convention: international experience and
expected impact on Vietnam

Tdc déng cua viéc gia nhdp Céng wdc Singapore déi véi quéc té va du kién tdc déng doi
voi Viét Nam

Mr. Tat Lim | Managing partner of Aequitas law firm, VMC'’s Listed Mediator

Ong Tat Lim | Ludt sw diéu hanh Cong ty Ludt Aequitas, Hoa gidi vién VMC

Commercial mediation training in Vietnam

Céng tdc dado tao hoa gidi thuwong mai tai Viét Nam

Asso. Prof., Dr. Nguyen Minh Hang | General Secretary of Vietham International
Commercial Mediation Center (VICMC)

PGS. TS. Nguyén Minh Héng | Téng thu ky, Trung tém Hoa gidi thwong mai quéc té Viét
Nam (VICMC)

09:45-10:00

Teabreak/Nghi giira gicr

Seassion 02: Prospects of commercial mediation in Vietnam - One option, multiple benefits

Phién 02: Trién vong cua hoa gidi thwwong mai Viét Nam - Mét lwa chon, da loii ich

10:00 - 11:15

Moderator Mr. Phan Trong Dat — Acting Director of VMC

Diéu phéivién | Ong Phan Trong Pat - Quyén Gidm déc VMC




Céc dién gia

Speakers

Mr. Chong Yee Leong | Partner of Allen & Gledhill
Ong Chong Yee Leong | Luét sw thanh vién Céng ty Ludt Allen &
Gledhill

Mr. Duong Quoc Thanh | Managing partner of ALV LAWYERS, VIAC’s
Listed Arbitrator, VMC'’s Listed Mediator

LS. Dwong Quéc Thanh | Ludt sw diéu hanh Céng ty ludt ALV
LAWYERS, Trong tai vién VIAC, Hoa gidi vién VMC

Ms. Nguyen Thi Duyen | Vietnam Engineering Consultant
Association (VECAS), VIAC's Listed Arbitrator, VMC'’s Listed Mediator
Ba Nguyén Thj Duyén | Chd tich Hiép hdi Tw viin Xdy dung Viét Nam
(VECAS), Trong tai vién VIAC, Hoa gidi vién VMC

Ms. Nguyen Thi Tu Anh| Deputy Manager of Bereau of Judicial
Affairs Support, Ministry of Justice

ThS. Nguyén Thj Tu Anh | Ph6 Truréng phong, Cuc B6 tro' Tw phdp, B6
Tw phdp

Ms. Hoang Nguyen Ha Quyen | Managing Partner of LNT & Partners,
VIAC’s Listed Arbitrator, VMC’s Listed Mediator
LS. Hoang Nguyén Ha Quyén | Ludt sv diéu hanh Cong ty Ludt LNT &

Partners, Trong tai vién VIAC, Hoa gidi vién VMC

11:15-11:30

Discussion/Hai ddp

11:30

Closing remark/Bé mac
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Thuc tién tir cac vu hoa giai tai
Trung tam Hoa giai Viét Nam

LS. Nguy

Luat susang lap Cong ty luat EP Legal
Pho Giam déc VMC

Phap luat chuyén nganh

NAM 2015

VA CAC MGH] DI HICHO DI i kst

Luat Thuong mai Luat Bao vé quyén

B0 luat Dan sy Luat Bau tu Luét Doanh nghiép

2005 Igi ngudi tiéu dung 2015 2020 2020

2010

HOA GIAI THUGNG MAI TAI VIET NAM

Khuén khd phap luat vé Hoa giai

Phap luat vé Hoa giai thuong mai

Chuong XXXIll, B6  Nghidinh22/2017/ND-CP vé
luat T6 tung dan sy Hoa gidi thuong mai
2015
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HOA GIAI THUGNG MAI TAI
VIET NAM

Nhu céu cla thi trusng vé hoa giai: Tai Viét Nam, nhu cau cla cac doanh nghiép vé Hoa
giai thuong mai dang rét I6n.*

San sang chi tra Hoa giai phi tir 6,000,000 VND hoic

thap hon, 15% s&n sang chi tra 12,000,000 hoic hon

2 Thich nhiing budi Hoa giai véi nhiing Hoa giai vién chi
déng huéng dan cho cac Bén hon nhiing Hoa giai vién chi
mang tinh chat hé trg

0 3 S&n sang sir dung Hoa giai

0 4 Mudn c6 luat su dai dién trong phién
Hoa giai

* Khao sat dugc thuc hién nam 2015, theo Béo céo téng quan clia VIAC vé Hoa giai thuong mai tai Viét Nam: https://www.viac.vn/images/Resources/Legal-Research-
and-Study/200722_Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hoa-giai-thuong-mai-tai-Vietnam---6.2020.pdf VAw

VIETNAM ADR
WEEK 2023

HOA GIAI THUONG MAI TAI VIET NAM

Hién nay Viét Nam dang cé:

Trung tam trong tai Trung tam hoa giai Hoa giai vién vu viéc
thuc hién hoat dong thuong mai
hoa giai :

VAw VIETNAM ADR
WEEK 2023



https://www.viac.vn/images/Resources/Legal-Research-and-Study/200722_Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hoa-giai-thuong-mai-tai-Vietnam---6.2020.pdf
https://www.viac.vn/images/Resources/Legal-Research-and-Study/200722_Tong-quan-HGTM-tai-VN/Papers_Bao-cao-tong-quan-ve-Hoa-giai-thuong-mai-tai-Vietnam---6.2020.pdf

HOAT DONG GIAI QUYET TRANH CHAP TAI VMC
(2018 - 2022)

36 47% 44%

S6 lugng vu viéc dudc o o

VMC ti€p nhan V6i su tham gia cla
dugc chidinh bdi cac cac Luat su.
Bén(Véisyhé tro cla
thu ky VMC)

91% L44%

Téng tri gia Linh vuc tranh chap i ®
tranh chap R Hoa gidi thanh va cac Bén tu Co yéu to qudc té va co su
Xay dung "~ A s e [V i ! . N
Kinh doanh hang hoa nguyén thi hanh - mot ty |é rat tham gia ctia cac Hoa giai
~1.500TY (VND) Dichvuy lac quan d6i véi cac doanh nghiép. vién nuéc ngoai.
~68TY(USD) Sé hau tri tué

Bat dong san

*S6 vu c6 sy tham gia cla Hoa gidi vién

» \w VIETNAM ADR
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@ DIEUKHOAN

“Quy tdc Pao duc va Nghé
nghiép Hoa giai vién” dudc ap
dung véi Hoa gidi vién tién hanh
hoa gidi tai Trung tam Hoa giai

Viét Nam

Quy téc hoa giai cta Trung tdm Hoa giai
Viét Nam (VMC) thudéc Trung tdm Trong
tai Quéc té Viét Nam (VIAC) dugc ap
dung dé giai quyét cac tranh chap béng
hoa gidi tai VMC. Quy tac cé hiéu luc ké
tir ngay 01/07/2018.

e PIEU KHOAN

QUY TAC BAO BUC
VA NGHE NGHIEP
HOA GIAI VIEN TAI
VMC

VNG e

Viét Nam

T6 chuc khoa dao tao vé hoa giai thuong
mai cho luat su, phap ché/dai dién

doanh nghiép

T6 chuc cac 16p dao tao, béi dudng
ky nang cho luat su tai Boan luat su

cactinh

T6 chuc cac hoat dong vé hoa giai cho sinh vién:
Toa dam chia sé kién thuc, cudc thi Moot vé hoa

gidi bang tiéng Anh

VAW VIETNAM ADR
WEEK 2023




Chubi su kién truc tuyé&n vé gidi quyét tranh chap bang hoa giai trong cac da dang
[inh vuc: xay dung, tai chinh ngan hang, mua ban hang héa, hgp tac kinh doanh v.v.
Chubdi hoat dong di vao trién khai da mad ra dién dan thong tin da chiéu, thuc tién
cung co héi trao ddi, thao luan truc tiép cung cac dién gia la chuyén gia uy tin voi
chuy&n mén sau, giau kinh nghiém thuc tién trong linh vuc noi trén.

V \w VIETNAM ADR
A WEEK 2023

HOA GIAI THUONG MAI

Dich vu két hgp Trong tai - Hoa giai

Pugc phat trién tirtha tuc té tung trong tai tai VIAC va thi tuc hoa gidi tai VMC, VIAC va
VMC da xay dung va gidi thiéu hai (02) dich vu k&t hop mai, bao gom:

Goi Hoa giai - Trong tai ] Goi Trong tai - Hoa giai - Trong tai J
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HOA GIAI THUONG MAI

HOA GIAI TAI VMC: Quy trinh Hoa giai két hdp Trong tai (Med - Arb)

Hoa giai Nop Bon

Tungtem  KhONGthanh  khoi kien
Vl I I Hoa gii A
\ Viét Nam I\

Hoa giai tai VMC To tung trong tai tai VIAC Hoan phitrong tai
(néu co)
Quy dinh tai Biéu phi trong
15%
(o] Hoan phi
hoa giai

tai cta VIAC

V \w VIETNAM ADR
(4 WEEK 2023
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HOA GIAI TAI VMC:

Trudng hgp 01:
Cac bén co yéu cau tién hanh Arb-Med-Arb tai thai diém Nguyén don ndp Don khéi kién

KHOI KIEN 0 @ °
VIAC

Thai diém
phat sinh
yéu cau
Arb-Med-
Arb

vmc Tién hanh hoa giai
u I

0 Chuan bi Bat dau K&t thuc
hoa giai hoa giai hoa giai

VIETNAM ADR
ﬂ VI\W WEEK 2023
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HOA GIAI TAI VMC:

Trudng hgp 02:

Céac bén cé nhu cau sirdung Arb-Med-Arb trong thoi gian tir sau khi ndp Bon khéi kién dén
truée khi Hoi dong Trong tai duge thanh 1ap

© = © ©
[

| Té tung Trong tai Tam dung té tung

KHOI KIEN 0 R A
A (o]
. o @ 3
Thoi diem 8 ‘; =
phat sinh 2 5 e
o 2 © < —
yéu cau =
Arb-Med- M
Arb Iy 2 Py *2e
Vmc Tién hanh hoa giai
W/

Q Chuén bj B4t dau @ Két thac
hoa giai hoa giai hoa giai VI\W VIETNAM ADR

WEEK 2023

® 2

2. Mot s6 nhan dinh rat ra tir cac tha tuc hoa giai
da tién hanh tai VMC

Cac tranh chap da sir dung hoa giai c6 dac diém gi chung?

— e e e e e e e e e o e e mm e e e e e e e e e e

Thai gian tranh chap d3 kéo dai; cac nghia vu clia cac bén
dan xen nhau; co lién quan dén nhiéu hon 02 DN trong
tranh chép
=> dé phan dinh ding sai d6i v6i cac bén déu sé la cong
viéc tén kém thai gian va chi phi.

Cac bén mong mudn sau khi tranh chap dugc giai quyét
van co thé tiép tuc hgp tac véi nhau

V \w VIETNAM ADR
[l WEEK 2023
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2. Mot so6 nhan dinh rat ra tir cac tha tuc hoa giai
da tién hanh tai VMC

Piém tich cuc

Thoa thuan thyc hién Giup dén gan hon véi két qua hoa gii thanh

hoa giai déu dugc 1ap
sau khi phat sinh tranh
ch&p, v6i suho trg cla

lugt suva BTK VMC Phu thudc nhiéu vao su né luc cua

Luat su, kinh nghiém va su chuyén
nghiép cla BTK.

VAW (s

2. Mot s6 nhan dinh rut ra ti cac tha tuc hoa giai
da tién hanh tai VMC

Phong cach
hoa gidi rat da dang

Danh gia tinh phap ly “evaluative” va hé tro,
thuc day “facilitative”

Co6 su phu thudc nhét dinh vao sy tham gia cla
Luat su trong thia tuc hoa gidi hoac ky néng
phap ly clia ngugi tham gia hoa giai.

ﬂ VAW (e
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2. Mot s6 nhan dinh rut ra tu cac tha tuc
hoa giai da tién hanh tai VMC

Trong tat ca cac vu hoa

giai tai VMC, HGV déu do Y&u t6 quan tam nhat trong khi lua chon
cac bén thong nhat lua HGV clia cac bén la gi?

chon; chua xay ra trudng

hop cac bén khéng thé = Hiéu biét chuyén mén clia HGV d8i vai linh vic
thdng nhat vo6i nhau va tranh chép (industry knowledge)va

phai nhé t6i Giam doc VMC = Uy tin cda HGY trong cong déng
chi dinh thay. Yéu t6& dudc (credibility/senority).

cac bén quan tdm nhat * Kynanghoa giai?

hién nay:

\’Aw VIETNAM ADR
WEEK 2023

3. Mot so I6i khuyén cho cac bén tranh chap

T4t ca tranh chap déu dan téi dam
phéan tai mot diém nao d6=> hay mua
co hoi bang hoa giai!

Hay sU dung luat su c6 kinh nghiém
vé hoa giai =»tang co hoi thanh cong

Khi chon HGV, quan tdm hon téi ky
n&ng diéu hanh va giadi quyét tranh
chap

VAW VIETNAM ADR
WEEK 2023

18
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3. Hoa giai thuong mai - nhitng buéc di tiép theo

NG luc tao ra thi trudng Hoa gidi minh
bach, chuyén nghiép.

hgp thi trudng Viét Nam

Quan tam phat trién cac yéu té co
tinh nén tang, thuc day phat trién
hoa giai thuong mai

San pham hoa gidi hap thu cac xu
huéng, tiéu chuédn quéc té va phu

VAw VIETNAM ADR
WEEK 2023
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“.Thank youfor
yourattention!




Singapore Convention
on Mediation

Mr.’

Managing Partner of Aequitas law firm,

VMC's Listed Mediator

Singapore Convention on Mediation

Consider:

1. Company Ais aninternational supplier of
mobile phones. The company isincorporatedin
the State of Delaware, USA.

2.Company Bis a Singapore company. Itisa
distributor of mobile phones across South-East
Asia.

3. Both companies entered into a contract for
the supply of mobile phones.

4. Adispute arises between the companies.
Company A commences legal proceedings
against Company B in the Singapore courts.

O
(9

5. Both companies agree to participatein
mediation.

6. The mediation was held in Thailand.

7. The mediation resulted in a settlement.

8. Under the terms of the mediated settlement
agreement, Company B agrees to pay
US$500,000 to Company A by 30 June 2022.

VAW

VIETNAM ADR
WEEK 2023




Singapore Convention on Mediation

V \w VIETNAM ADR
A WEEK 2023

10. Company A wishes to Singapore Convention

enforce the SA.

o o
on Mediation
H L]
Consider:
You have beeninstructed to act for Company A.
What are the issues relevant to Company A's claims?
VAW i




Singapore Convention on Mediation

Agenda

I. Background of the 1l. Main Purpose and lll. Signing and IV. Impact of the SCM
Singapore Provisions of the Ratification -
Convention on SCM Singapore

Mediation (“SCM")

» \w VIETNAM ADR
(4 WEEK 2023

Singapore Convention
on Mediation

I. Background of the SCM _ Y
\\ . -

V \ VIETNAM ADR
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Survey: International Institute for Conflict Prevention
and Resolution (2011)*

Positive Attitude Towards:

[78% used mediation to

resolve disputes in
the past 3 years]

*International Institute for Conflict Prevention and Resolution: “Attitudes Toward ADR In the
Asia-Pacific Region: A CPR Survey”(2011), online: CPRADR

\ \w VIETNAM ADR
[ WEEK 2023

IMI 2014 Survey

Would you be more likely to mediate a dispute
with a party from another country if you knew
that country ratified a U.N. Convention on the
Enforcement of Mediated Settlements and that

consequently any settlement could easily be
enforced there?

*International Mediation Institute survey in 2014: 44 corporate responders of whom 51% were
internal counsel and 29% were senior corporate managers. The remaining 20% held other roles.

' 52% of responders had experience in mediationand 42% had experience in arbitration

VAW s




IMI 2014 Survey

The lack of a cross-border mechanism for giving
legal effect to international mediated settlement
agreements has been a significant barrier to the use
of mediation.

A survey* conducted in October and November 2014
by the IMI found that 90.5% of those surveyed were
of the opinion that the absence of any kind of
international enforcement mechanism for mediated
settlements either presented a major impediment or
was one deterring factor to the growth of mediation
as amechanism for resolving cross-border disputes.

*URL: https://imimediation.org/2017/01/16/users-view-proposal-un-
convention-enforcement-mediated-settlements/

» \w VIETNAM ADR
[ WEEK 2023
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IMI 2014 Survey

Would you be more likely to mediate a dispute with a party from
another country if you knew that country ratified a U.N. Convention
on the Enforcement of Mediated Settlements and that
consequently any settlement could easily be enforced there?

Yes, much more likely
Yes, probably

7.1% No, it would have little impact

» \w VIETNAM ADR
[ WEEK 2023




IMI 2014 Survey

¥ Yes, much more likely
B Yes, probably

¥ No, it would have little
impact

IMI Survey 2014

VAW VIETNAM ADR
WEEK 2023

Survey: Singapore Academy of Law (2016)*

500 Respondents Litigation Arbitration Mediation
(Commercial Law

Practitioners, In-House

Counsel, and Public

Sector Legal

Professionals)

Preferred Choice of **7%
Process:

*Singapore Academy of Law, “Study on Governing Law and Jurisdiction Choices in Cross-
Border Transactions”(2016), online

**Respondents state enforceability, confidentiality and fairness as leading factors for
choosing arbitration.

VAW VIETNAM ADR
WEEK 2023
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2014 Survey by S.I.
Strong to assist
UNCITRAL WG I

In another survey*, 74% of respondents indicated that
they thought an international convention concerning the
enforcement of settlement agreements would encourage
mediation and conciliation.

*Stacey |. Strong, "Use and Perception of International Commercial Mediation and Conciliation: A
Preliminary Report on Issues Relating to the Proposed UNCITRAL Convention on International
Commercial Mediation and Conciliation”(2014) University of Missouri School of Law Legal Studies
Research Paper No 2014-28 at 45.

URL: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2526302

» \w VIETNAM ADR
/A WEEK 2023

Singapore Convention
~ on Mediation

I, Mai‘n@rpose and Provisions of the SCM LA &

V \w VIETNAM ADR
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Singapore Convention on Mediation

Work on the convention proposed by the United States at the
2014 Commission session.

UNCITRAL's WG Il was then completing efforts to address
transparency in treaty-based investor-state arbitration.

UNCITRAL delegated consideration of the US proposal to WG I, for
discussion at its February 2015 session.

At 1st day of discussion (February 2015), chair of WG Il assessed that the
group did not have a great prospect of arriving at consensus on the
desirability of work on the topic.

VAW VIETNAM ADR
WEEK 2023

16

Singapore Convention on Mediation

WG Il focused on the project for 6 sessions. Chair of all 6
sessions was Natalie Morris-Sharma from Singapore.

February 2017 was the key turning point in the negotiation. Israel presented a

proposal on behalf of interested delegates that addressed 5 issues, the
resolutions of which were seen as interconnected:

1st, term “recognition” would not be used.

2nd, MSA enforceable as judgments or
arbitral awards excluded.

3rd, States given option of making a declaration that it would only apply Convention to MSA to which
parties affirmatively opted to have the Convention apply.

4th, Convention willinclude 2 situations where court could refuse to grant
relief based on mediator’'s misbehavior.

5th, Convention and model law would be
developed simultaneously.

00000

VAW VIETNAM ADR
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Singapore
Convention on
Mediation

*Status at 10 May 2023: Signatories: 56 Parties (Ratified): 11[Singapore, Fiji, Qatar, Saudi Arabia, Belarus,
Ecuador, Honduras, Turkey, Kazakhstan, Georgia, Uruguay]Entry into Force: 12 September 2020 (6
months after deposit of the third instrument of ratification, acceptance, approval or accession).
*Source: https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXII-
4&chapter=22&clang=_en

VIETNAM ADR
[ WEEK 2023

18

Singapore Convention on Mediation

Senior Minister of State Mr Edwin Tong depositing Singapore’s Instrument of Ratification with Under-Secretary-General for Legal
Affairs and UN Legal Counsel, Mr Miguel de Serpa Soares at the United Nations Headquarters on 25 February 2020.

VIETNAM ADR
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Singapore Convention on Mediation

United Nations Convention on
International Settlement
Agreements Resulting
from Mediation

https://uncitral.un.org/en/texts/mediation/conventions/internatio
nal_settlement_agreements

VAW VIETNAM ADR
WEEK 2023

Singapore Convention on Mediation
Scope of Application

International: The MSA (not the mediation agreement) is
international (not foreign). [“International” is
defined in Article 1(1).]

Commercial: Not for consumer issues or
family, inheritance or
employment law.

Settlement Excluding agreements approved or
Agreements: recorded as judgments and arbitral
awards.

VAW VIETNAM ADR
WEEK 2023
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https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements
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21

Singapore Convention on Mediation

« Resulting from Mediation (Article 2(3)):

“Mediation” means a process, irrespective of the
expression used or the basis on which the
process is carried out, whereby the parties
attempt to reach an amicable settlement of their
dispute with the assistance of a third person or
persons (“the mediator”)lacking the authority to
impose a solution upon the parties to the dispute.

y Note: No limitation on the types of remedies.

22
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Singapore Convention on

11 Grounds for Refusal
*Article 5(1): ...

(a) A partyto the settlement agreement was under
some incapacity;
(b)  The settlement agreement sought to be relied
upon:
(i) Isnulland void, inoperative or incapable of
being performed...;
(ii) Is notbinding, oris not final, according to its
terms; or
(iii) Has been subsequently modified.
(c) The obligationsin the settlement agreement:

(i) Havebeen performed; or
(ii) Are not clear or comprehensible.

(d)

Granting relief would be contrary to the terms

of the settlement agreement;

()

There was a failure by the mediator of standards
applicable to the mediator or the mediation
without which breach that party would not have
entered into the settlement agreement;

There was a failure by the mediator to disclose to
the parties circumstances that raise justifiable
doubts as to the mediator's impartiality or
independence and such failure to disclose had a
material impact or undue influence on a party
without which failure that party would not have
entered into the settlement agreement.

11
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(b) The subject matter of . .
the dispute is not Singapore Convention on

capa.blg of settlement by Mediation
mediation .. 11 Grounds for Refusal
Article 5(2): ...

» \‘n' VIETNAM ADR
i’ WEEK 2023

Singapore Convention
on Mediation

. Slg‘i&{g and Ratification - Singapore

\ \w VIETNAM ADR
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Singapore Convention on Mediation

1. Singapore Convention on Mediation Act 2020 (No. 4 of 2020)
was passed by Parliament on 4 February 2020 and assented to
by the President on 17 February 2020. The Act came into
operation on 12 September 2020.

2. The Rules Committee also made the Supreme Court of
Judicature (Singapore Convention on Mediation) Rules
2020, which came into operation on 12 September 2020.

» \w VIETNAM ADR
[ WEEK 2023
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Singapore Convention on Mediation

https://sso.agc.gov.sg/Act/SCMA2020
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Singapore Convention
on Mediation

Singapore Convention on Mediation Act 2020

Applications in respect of international settlement agreements

4.—(1) Subject to this Act, a party to an
international settlement agreement may —

a)apply to the High Court to record the agreement as an
order of court for the purposes of —

(i)enforcing the agreement in Singapore; or

(ii)invoking the agreement in any court proceedingsin
Singapore involving a dispute concerning a matter that the
party to the international settlement agreement claims was
already resolved by the agreement, in order to prove that the
matter has already been resolved; or

VAW VIETNAM ADR
WEEK 2023
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Singapore Convention on Med

Singapore Convention on Mediation Act 2020

. ) (a)the international settlement agreement signed by the parties to
Grant of leave to record international settlement agreement the agreement or a certified copy of the signed agreement;

as order of High Court
(b) evidence that the international settlement agreement resulted

5.—(1) The High Court may, following an application under from mediation, such as —

section 4(1)a), grant leave to record an international

settlement agreement as an order of court if the (i) the signature on the international settlement agreement of the
requirements of this Act are complied with. mediator conducting the mediation;

(2) Subject to this Act, an international settlement (ii)a document signed by the mediator conducting the mediation
agreement that is recorded by the High Court as an order of indicating that the mediation was carried out;

.court R (a)lpay be enforced in the same manneras a (iii) an attestation by the institution that administered the mediation;
judgment given, or an order made, by the High Court; and (b) o

may be relied on by the party who made the application under

section 4(1)fa) by way of defence, set-off or otherwise in any (iv)in the absence of sub-paragraph (i), (ii) or (iii). any other evidence
court proceedings. acceptable to the court before which the application is made.

Requirements for applications under section 4 LCELE L R i

7.—(1) The court before which an application mentioned in section 4(1)
is made may, at the request of the party (called “A”) against whom
the international settlement agreement is sought to be enforced

h : : or invoked, refuse to grant the application if A furnishes proof of
following documents and evidence: any of the grounds set out in subsection (2).

6.—(1) A party to aninternational settlement agreement
making an application mentioned in section 4(1) must provide
to the court before which the application is made the

14



Singapore Convention on Mediation

https://sso.agc.gov.sg/SL/SCJA1969-S761-20207DocDate=20200911
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Singapore Convention
on Mediation

Supreme Court of Judicature (Singapore
Convention on Mediation) Rules 2020

Applications under section 4(1)a) or 8

4.—(1) An application to the General Division of the High Court
—(a)forleave to record an international settlement agreement
as an order of the General Division of the High Court under
section 4(1)a); or

(b)to set aside an order of the General Division of the High
Court under section 8,

must, where the action is pending, be made by summons in the
action, and in any other case, by originating application, unless
the court otherwise directs.

6.—(1) An application to the General Division of the High Court
for leave to record an international settlement agreement as
an order of court may be made without notice and must be
supported by an affidavit —

(a) stating for which of the purposes under section 4(1fa) the
application is being made;

(b) stating the extent to which the requirements of the Act
are complied with, so that the General Division of the High
Court may grant leave to record the international settlement
agreement as an order of the General Division of the High
Court under section 5;

(c) exhibiting the documents and providing the evidence set
out in section 6; and

(d) stating the name and the usual or last known place of
abode or business of the applicant and any person against
whom the international settlement agreement is sought to
be enforced or invoked.

15



What are Company Singapore Convention on
B's rights? Mediation
Returning to our case:
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Singapore Convention
on \Mediation

IV. ImPect of the SCM——
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Singapore Convention on Mediation

Impact of SCM: Concerns against the SCM:

1. Should such agreements (MSA) be

1. Addresses the reasons for users' . . .
enforceable onits terms (as a sui generis

reluctance to use mediation. .
instrument)?

2. Evidence on the success of mediations
/ MSAs.

2. Concerns of mediator attestation to
the MSA.

3. Enhancing the use of mediation 3. Concerns of refusal to enforce based

internationally. on mediator conduct.

» \w VIETNAM ADR
/A WEEK 2023

Singapore
Convention on
Mediation

“But | am confident that the adoption of the Singapore
Convention on Mediation heralds a new era for the resolution
of cross-border commercial disputes. Just as the New York
Convention did for arbitration in the 1950s, the Convention
will unlock the potential of international commercial
mediation by removing what has perhaps been the greatest
obstacle to its ascendance. In the coming decade, as the
global economic order continues to reorient itself towards
Asia, | believe we will see the sunrise over a new, golden age
of international commercial mediation.”

Chief Justice Sundaresh Menon

Supreme Court of Singapore 1 » )
VIETNAM ADR
I\W WEEK 2023
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Singapore Convention on Mediation
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Singapore Convention on Mediation
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Singapore Convention on Mediation

United Nations
UNCITRAL

SINGAPORE CONVENTION SIGNING CEREMONY
7 AUGUST 2019

VAW VIETNAM ADR
WEEK 2023
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Thank youfor
yourattention!

Mr. Tat Lim

Managing Partner of Aequitas law firm,
VMC'’s Listed Mediator

20



VA

2023

PAO TAO VE HOA GIAI THUGNG MAI
TAIVIET NAM

PGS.TS. Ng

Tong thu ky Trung tdm Hoa gii
Thuong mai quoc té Viét Nam (VICMC)

Dé xuat

a ey

NOI DUNG CHiNH




n

Hoat dong dao tao vé
hoa giai thuong mai

V \w VIETNAM ADR
/J WEEK 2023

MUC TIEU CUA CAC KHOA DAO TAO VE HGTM

PhG bién kién thuc vé HGTM

@% Céac hoc vién la cac luét su, phap ché doanh nghiép, lanh dao doanh nghiép,
cac giang vién, sinh vién.

Nang cao nang luc cho cac Hoa gidi vién
Céac khoa dao tao chuyén sau huéng dén muc tiéu nang cao nang luc va ky
nang cho cac HGV cua cac Trung tam Hoa giai.

Phat trién doi ngl Hoa gidi vién
Céac hoc vién hoan thanh khoa dao tao va dugc cap chiing nhan dao tao boi
cac Trung tdm hoa giai c6 thé dudc két nap lam HGV cac Trung tdm nay hodc

Theo nhiém vu dwgc BTP giao

Cac khoa bdi dwéng dwoc Hoc vién Tw phap td chive dwa trén nhiém vu
dwoc BTP giao va theo nhu cau xa hoi.

V M VIETNAM ADR
/4 WEEK 2023




THUC TRANG CAC KHOA BAO TAO TAI VICMC
KHOA DAO TAO TAI HA NOI & TP HO CHi MINH ﬁ
° (TRUC TIEP & TRUC TUYEN)
tam, cho luat su, 1anh dao/phap ché DN, gidng vién, sinh vién luat. =

Cac khoa hoc vé HGTM dudc t6 chuic bsi Bo Tu phap, Hoc vién Tu
phap, S6 Tu phéap céc tinh, thanh phé, Lién doan LS VN, Boan LS Ha
Noi/Hué.

Q KHOA HOC HGV VICMC THAM GIA GIANG DAY

B6i tuogng hoc vién da dang t luat su, lanh dao/phéap ché
doanh nghiép dén cac giadng vién, sinh vién nganh luat.

GIANG VIEN VICMC GIANG DAY

Cac hoc vién do VICMC chiéu sinh va cac hoc vién cla cac khoa
hoc do BO Tu phap, Hoc vién Tu phap, S6 Tu phap cac tinh/thanh
ph6 va Doan Luat su Ha Noi/Hué t6 chuc.

VAW

2019

TONG SO HOC VIEN THAM GIA KHOA HOC DO
' ' 2023

WIETNAM ADR
WEEK 2023

culia Trung tadm chia sé kinh nghiém

(03 cacknoabsidusng

03 khoa boi dudng chuyén sau da dugc t6 chiic danh cho
nhiéu déi tugng: luat su, phap ché/lanh dao doanh nghiép,
giang vién luat

90 S6 lugng hoc vién tham gia

90 hoc vién da tham gia va dugc ching nhan hoan thanh
khoa boi dudng

VAW

WIETNAM ADR
WEEK 2023




THUC TRANG BDAO TAO HGTM TAIHOC VIEN TU PHAP

Hoc vién Tu phap co 04 chuong trinh dao tao co ndi dung vé HGTM dugc giang day 16ng ghép trong cac hoc phan
vé Ky nang giai quyét tranh chap, dudi gbc do ky nang cua luat su tham gia hoa giai va 01 chuong trinh bdi duéng

chuyén sdu vé nghiép vu hoa giai thuong mai trong 08 ngay.

e ————
Chuong trinh dao tao Chuong trinh chung Chuong trinh dao tao Chuong trinh dao tao
luat su hdi nhap quéc nguon tham phan, nghé luat su nghé luat su chat lugng
té kiém sat vién, luat su cao
VAW e
7
THUC TRANG DAO TAO HGTM TAI CAC TRUGNG DAI HOC
Mén hoc vé hoa giai Nhiéu co sé gido duc dai hoc da
it cac co s8 dao tao c6 mén hoc dua ndi dung hoa giadi vao

doc lap vé hoa giai, chl yéu 16ng ghép

ndi dung vé hoa gidi trong cac mén hoc khac. ChLIOng trinh dao tao hé ctrnhan

Ty 1& giang Iy thuy&t & thuc hanh va thac sy duti cac mén hoc bat

Chu yéu thsi lugng dao tao la gidng day budc hoac ty chon: Truong dai
Iy thuyét, n6i dung thyc hanh chua dugc hoc Ngoai thuong, Trusng Dai
chu trong hodc chua co diéu kién trién khai. ’ ’ ' :
hoc Kinh t6 - Luat, DHQG

Ld trinh gidng day vé hoa gidi . . A
TP.HCM, Trucng dai hoc Luat

B&i voi bac cl nhan, ndi dung vé hoa giai )
dugc giang day é nam thu 3 hoac thu 4. Ha Noi,,...

V’M VIETNAM ADR
WEEK 2023
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CHUGONG TRINH DAO TAO

Chuong trinh dao tao clia VICMC, VMC va Hoc vién Tu phap
xay dung dya trén co sé tham khao chuong trinh cla cac té
chtic hoa giai quéc té va khu vuc dudc cong nhan nhu
CEDR,...

Cac tinh hudng thuc hanh xay dung theo vu viéc
thuc té

Cac tinh hudng thuc hanh trong chudng trinh dao tao dudc
cac Hoa gidi vién cla cac Trung tdm xay dung dua trén cac
vu viéc thuc té.

» M VIETNAM ADR
i’ WEEK 2023

TY LE THOI LUGNG LY THUYET VA THUC HANH

VMC HVTP

VICMC

Thwc

Thwc hanh

Thuc hanh 50%
hanh 55%

60%

» M VIETNAM ADR
i’ WEEK 2023
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DAO TAO THONG QUA CAC CUOC THI VE HGTM CHO SINH VIEN

Cuéc thi Hoa giai thuong mai Cudc thi Hoa giai thuong mai quéc té VMC-
VICMC-FTU (Vietham Mediation Moot HLU (International Commercial Mediation
V-Med 2022) Competition ICMC 2022)

186

Dai thi

Pai thi Thi sinh
Pai hoc

V’M VIETNAM ADR
WEEK 2023

VIETNAM MEDIATORS CLUB
& VIETNAM MEDIATION MOOT COMMUNITY

11 Trutng Dai hoc trén ca
nudéc co dai dién thanh vién
Vmed Club

CONG DONG gan

w W
am Mediation MeoZ/\
ViMad 2022
R e i s ¢
7 Edit .

RECAP WORKSHOP ' @ i THANH VIEN
: AD 20 =09
32 thanh vién CLB & c& ba mién Béc - Trung - Nam
‘ VAW
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THUAN LGl

Su quan tam, dang ky hoc cla hoc vién chua dugc
nhu ky vong (vé sé lugng, chat lugng hoc vién);

% Sy chd d6ng clia mot s6 trung tam hoa gidi dé
t6 chuic cac hoat ddng dao tao, boi dudng, toa
dam, hoi thao vé hoa gidi TM;

% Céc giang vién cla chuong trinh dao tao, boi
dudng vé HGTM la cac chuyén gia uy tin va
dugc dao tao chuyén nghiép vé hoa giai (CEDR
ching nhan);

Giang vién da phan la kiém nhiém, la Hoa giai vién,
la Luat su...nén thai gian danh cho viéc dao tao, su
dong déu vé su pham...can dugc cai tién;

Vu viéc thuc té dé 1am tinh huéng: Khéng dé dé xay
dung nhiéu vu viéc do tinh bdo mat ctia hoa giai;

% Cac khoa bdi dudng tap trung phat trién thoi
lugng thuc hanh cac tinh huéng thuc tién dé
cac hoc vién ren luyén kj nang hoa giai.

Chua c6 gido trinh chinh thic vé HGTM tai Viét Nam.

< Su quan tdm cla cac ban sinh vién dén HGTM
la khalsn.

PE XUAT

Su hé trg clia cac Co
quan Nha nuéc

Quy dinh vé sé gi&
dao tao toi thiéu

Dao tao cuia cac
Trung tam Hoa giai

Dao tao clia cac Truéng
dai hoc

14

Can sy ho trg cua Chinh
pha, BTP vé xay dung giao
trinh, moi chuyén gia nuéc
ngoai dé nang cao nang luc
cho cac HGV cua TTHG,
chét lugng chuong trinh
dao tao cla cac trusng dai
hoc.

Cac Trung tadm hoa gidi
can nghién cuu quy dinh
vé thoi gian dao tao t6i
thiéu bat budc (VD: 24h),
cac tiéu chi vé ky nang dé
trd thanh HGV cilng nhu
thoi gian dao tao ky nang
thutng nién.

Cac Trung tam hoa giai
nhu VICMC, VMC.... tiép
tuc phat huy
trién khai cac khoa
dao tao, b6i dudng vé
hoa giai thuong mai cho
hoa giai vién va cac doi
tugng quan tam.

Cac co sé gido duc
dai hoc nén chu déng
dua ndi dung vé Hoa gidi
thuong mai vao chuong
trinh dao tao cU nhan/
thac sy dé phé bién kién
thuc va nang cao su hiéu
biét vé HGTM.

VAW

WIETNAM ADR
WEEK 2023
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Tran trong.cam on!

PGS.TS Nguyén Minh Hang

Trung tém Hoa gidi Thuong mai quéc té
Viét Nam

hang.nguyen@vicmec.vn
secretariat@vicme.vn
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Prospects of commercial
mediation in Vietnam -
One option, many benefits

Chong*

Co-Head International Arbitration,
Allen & Gledhill

An effective dispute resolution mechanism

Negotiations with the assistance of a mediator.

The mediator has no authority to make binding
decisions for the disputing parties, but intervenes
in a dispute to assist the parties in improving their
relationships.

Mediation is interest-based and encourages
parties to view their dispute as a common problem
to be solved jointly by the parties, having regard to
each party's interests, needs and concerns.

VAW s




An effective dispute resolution mechanism

7N 7Y

The mediation process empowers
parties to reach a solution to the problem
on their own (instead of relying on the
Court or arbitrator to decide the dispute
for them).

Benefits of mediation:

« Confidentiality of the process

« Ability to choose mediator

« Availability of a solution in a shorter amount of time
« Cost-efficient

« Suited to the non-legally trained - mediation process is simple to understand and participate in,
promoting access to justice

« A mediated settlement may be recorded in a binding agreement - which can be enforceable through
arbitration and/or litigation should the need arise

« Greater number of win-win solutions - which can help to preserve the working relationship of parties for
the future

VAW VIETNAM ADR
WEEK 2023

Facilitative vs evaluative Mediation

Facilitative meditation

Objective is to avoid taking positions and to
negotiate based on the parties’'underlying needs
and interests (instead of their strict legal
entitlement)

The mediator is an expert in the mediation
process (instead of a subject-matter expert).

Mediator's role is to conduct the process and to
maintain a constructive dialogue between the
parties(lessinterventionist).

OO

Evaluative mediation

Objective is to reach a settlement according to the
legalrights and entitlement of the parties, within the
anticipated range of possible court-ordered
outcomes.

Mediators have expertise in substantive areas of the
dispute (but may not necessarily have the qualifications
in mediation techniques).

Mediator'srole is to provide additional information, advise
and persuade the parties and to bring their professional
expertise to bear on the content of the negotiation(more
interventionist; parties have less control over the outcome).

VAW VIETNAM ADR
WEEK 2023




Mediation in asia

Resolving disputes through ways similar to mediation have always been a
common practice in Asian countries.

Mediation has had deep roots in Asia, given that the principles and processes of mediation have
long resonated with the cultures of many Asian countries. In most Asian countries, value is
placed on principles of social harmony, relationships, compromise, collectivism and respect.

The roots of mediation can be traced back to countries such as South Korea, Japan,
Malaysia, Indonesia, Thailand and the Philippines. In most cases, a neutral elder or clan
leader is brought in to help disputing parties achieve a consensual resolution.

VAW VIETNAM ADR
WEEK 2023

Mediation in Singapore

» Mediation should be used creatively, to complement other dispute resolution mechanisms such as
arbitration and litigation in order to achieve optimal outcomes.

+In 1994, a considered decision was made to promote the use of alternative dispute resolution, and in
particular, mediation. This was motivated by four broad goals:

to check the trend of to provide a less costly and to ease the caseload of to promote the harmonious
Singaporeans becoming adversarial method of the courts; and settlement of disputesina
too litigious; dispute resolution; manner consistent with Asian

culture and values.

VAW VIETNAM ADR
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Pro-alternative dispute
resolution (“ADR")

Mediation in Singapore has become a prominent feature of the civil justice landscape, integrated into the dispute resolution

process within and outside the Courts.

O 2 Inrecent years, judges conducting case management conferences often encourage disputing parties to explore mediation and

other forms of ADR to settle their disputes.

O 3 When the Courts decide costs in cases which are brought before the Courts, the Court may consider whether

parties had made a genuine attempt at mediation or at resolving their dispute through other forms of ADR.

ADR must be considered before the commencement and during the course of any action or appeal in
The Supreme Court Practice order to facilitate the just, expeditious and economical disposal of civil cases. This is especially where
—_
Directions provide: ADR may save costs, achieve a quicker amicable resolutionand a surer way of meeting the parties’

needs.

VI\W VIETNAM ADR
WEEK 2023

Pro-alternative dispute
resolution (“ADR")

Itis further provided that “it is the professional duty of advocates
and solicitors to advise their clients to consider ADR as well as to
give their clients sufficient information about the different ways in
which their disputes may be resolved using an appropriate form of
ADR..."

O 2 All these encourage parties to pay serious consideration to
mediation and other forms of ADR to settle their disputes.

0 3 Since the inception of the Singapore Mediation Centre (“SMC") in 1997:

over $10 billion worth of di
highest quantum in a single

over 70% of matters were settled (with
more than 90% settled within 1day); and

Over 5400 matters have been

mediated;

VI\W VIETNAM ADR
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Pro-alternative dispute resolution (“ADR")

Singapore also established the Singapore
International Mediation Centre (“SIMC") in 2014, the
first mediation institution in Asia catering to
international commercial mediation services.

The SIMC is best known for its collaboration with the
Singapore International Arbitration Centre (“SIAC") in
developing the Arb-Med-Arb protocol.

« Arbitration proceedings are first instituted in the SIAC.

« After tribunal has been constituted, the arbitration is stayed and
proceedings are referred to mediation at the SIMC.
« If parties successfully mediate a settlement agreement, the Tribunal

issues a consent award reflecting the terms of the settlement.

» \w VIETNAM ADR
(4 WEEK 2023

Misconceptions about commercial mediation

In 2019, the Singapore Academy of Law conducted a study on the Governing
Law & Jurisdictional Choices in Cross-Border Transactions.

- Between 2015 and 2019, the number of respondents that chose mediation as their
preferred dispute resolution mechanism remained at 5%.

« Preference for arbitration grew from 71% to 76 %, while preference
for litigation decreased from 24% to 19%.

- Notably, the study also revealed that the number of respondents selecting enforceability
as the key factor in the choice of dispute resolution method decreased for arbitration from
43% in 2015 to 39% in 2019.

The findings suggest that respondents tended to have low confidence in the
enforceability of mediated settlement agreements.

» \w VIETNAM ADR
(4 WEEK 2023
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A multilateral treaty that
offers a uniformand
efficient framework for
the enforcement for the
enforcement and
invocation of
international settlement
agreementsresulting
from mediation.

Singapore convention on mediation

Draws on the best
features of the New York
Convention on the
Recognition and
Enforcement or Foreign
Arbitral Awards.

Facilitates international
trade and commerce by
enabling disputing
parties to easily enforce
and invoke mediated
settlement agreements
across borders.

To date, the Convention has
55 signatory countries,
including China and the

United States.

» \w VIETNAM ADR
[ WEEK 2023

Singapore
convention on
mediation

» \w VIETNAM ADR
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Singapore convention on mediation

A dispute is ‘international’ where:

At least two parties to the settlement agreement have their
places of business in different States; or

The State in which the parties have their place of business is
different from:

- Where the substantial part of the obligations are to be
performed; or

<The State with which the subject matter of the settlement
agreement is most closely connected.

VAW VIETNAM ADR
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Singapore convention on mediation

The Convention applies to disputes of a commercial nature
and does not apply to personal, family, household or
employment disputes.

In Singapore, for example, a party to an international settlement agreement
may apply to the Singapore High Court for:

« The agreement to be recorded as an order of the court for the purposes
of enforcing the agreement in Singapore; or

« Invoking the agreement in any court proceedings, as provided for under s.4(1)
Singapore Convention on Mediation Act 2020.

VAW VIETNAM ADR
WEEK 2023
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Prospects for mediation in Vietham

okk

The Vietnam Mediation Centre (“"VMC"), the first of its kind, was
established on 27 April 2018 providing professional commercial
mediation services.

Commercial mediation is regulated under Decree on Commercial
Mediation No. 22/2017/ND-CP, which prescribes the scope,
principles, order and procedures for dispute resolution by commercial
mediation.

Like the Arb-Med-Arb mechanism that is provided for by the SIAC and the SMC, the
Vietnam International Arbitration Centre and the VMC have promulgated a similar
protocol which encourages the use of mediation and seeks to ensure that mediated
settlements are enforceable both domestically and internationally.

VAW VIETNAM ADR
WEEK 2023

Prospects for mediation in Vietham

Under this protocol, arbitral proceedings will be stayed in favour of mediation. Where mediation is successful (even
in part), the terms of the settlement will be recorded in the form of a consent award. Where mediation is
unsuccessful, the arbitration is resumed.

Vietnam has one of the fastest-growing economies in Asia. GDP growth has been projected at
approximately 6.3% (2023) and 6.5% (2024).

An award (or consent award, that contains the terms of a mediated settlement agreement) issued at the
end of a Vietnam-seated arbitration can be recognised and enforced under the New York Convention (to
which Vietnam is a signatory).

With Vietnam’s goal of becoming a high-income and developed country by 2045, and
being a predominantly export-led economy, it will be looking to expand its exports even
further in the next 20 years.

Carlendar CIn 2021, VMC also launched the MedUp online platform for mediation which aims to provide
technological solutions to meet and promote the need to resolve business-to-consumer disputes, including
credit and e-commerce disputes.

Inevitably, anincrease in cross-border commercial transactions will see an increase in
commercial disputes which could be more efficiently resolved by the use of mediation in the
coming years.

VAW VIETNAM ADR
WEEK 2023
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Favourable Indications
for the use of mediation

- Parties and counsel are agreeable to participate in the
mediation process

« Parties will need to maintain a working relationship
after the resolution of the dispute

- Sufficient discovery has occurred to make settlement
discussions meaningful

- Parties are desirous of settling the dispute promptly

« Parties are desirous of minimising costs of litigation

VAW

2023

Thank you for
your attention!

Chong Yee Leong

Co-Head International Arbitration
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